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“You have a right to a lawyer. If you cannot afford one, one will be appointed

for you.”

mericans have heard this phrase so

many times on television and in mov-

ies that many have come to believe it
governs every encounter with the judicial
system, as opposed to the rights of a crim-
inal defendant.! Even many lawyers are
unaware of the contours of the right to
counsel in civil cases, believing that there
is never such a right. It is true that from
a U.S. Supreme Court perspective, the
rights of criminal and civil litigants are
polar opposites, but the states, including
Delaware, have done much to fill in the
gaps on the civil side.

On the criminal law side, the U.S.
Supreme Court began by recognizing a
right to counsel for capital cases” and then
felonies in federal court.? After initially
adopting a case-by-case approach to the
right to counsel for state court felonies,*
it reversed course and established a cat-
egorical right,” famously stating, “In our
adversary system of criminal justice, any
person haled into court, who is too poor
to hire a lawyer, cannot be assured a fair
trial unless counsel is provided for him.

This seems to us to be an obvious truth.”®

It then observed:
“The right to be heard would be, in
many cases, of little avail if it did not
comprehend the right to be heard by
counsel. Even the intelligent and edu-
cated layman has small and sometimes
no skill in the science of law. If charged
with crime, he is incapable, generally,
of determining for himself whether
the indictment is good or bad. He is
unfamiliar with the rules of evidence.
Left without the aid of counsel, he
may be put on trial without a proper
charge, and convicted upon incompe-
tent evidence, or evidence irrelevant
to the issue or otherwise inadmissible.
He lacks both the skill and knowledge
adequately to prepare his defense, even
though he have a perfect one. He re-
quires the guiding hand of counsel at
every step in the proceedings against
him. Without it, though he be not
guilty, he faces the danger of convic-
tion because he does not know how to
establish his innocence.™”
The Court’s treatment of civil cases

has been markedly different. After rec-
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ognizing a right to counsel for minors
in juvenile delinquency cases (which are
technically civil),* the court subsequently
declined right-to-counsel claims in the
context of parole revocation,” prison dis-
cipline,' school discipline,'’ and most
notably, termination of parental rights (in
Lassiter v. Dep’t of Soc. Servs.)'? and civil-
contempt incarceration for inability to pay
child support (in Turner v. Rogers)."?

The Court’s understanding in Gideon
about the inability of laypersons to defend
themselves and the unfairness of trials of
pro se litigants was inexplicably absent for
these civil cases, and notably, the Court
in Lassiter adopted the same case-by-case
approach that it had discarded in Gideon.

Moreover, in these rulings, the Court
ignored the weight of nationwide judicial
rulings and public opinions. At the time
Lassiter was decided, the Court conceded
that “33 Srates and the District of Co-
lumbia provide statutorily for the appoint-
ment of counsel in termination cases,”
that “courts have generally held that the
State must appoint counsel for indigent
parents at termination proceedings” and
that “the respondent is able to point to
no presently authoritative case, except for
the North Carolina judgment now before
us, holding that an indigent parent has no
due process right to appointed counsel in
termination proceedings.”* And the peti-
tion for certiorari in Turner pointed out
that seven Courts of Appeal and 15 state
high courts had recognized a federal due
process right to counsel in civil contempt
proceedings.

Fortunately, the holdings of the Su-
preme Court are far from the whole sto-
ry: for instance, over a dozen state high
courts have rejected Lassiter and recog-
nized a right to counsel in termination
proceedings under their state constitu-
tions.” And while not many state courts
have revisited their civil contempt juris-
prudence since Turner, a few courts have
reaffirmed their pre-Turner establishment
of a right to counsel either by distinguish-
ing Turner or because the holdings were
based on the state constitution.'® Further-
more, courts have found state and federal

constitutional rights to counsel in other
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Delaware is one
of only six states
that fail to provide
a right to counsel
for parents
facing permanent
severance of their
parental rights.

areas such as paternity, civil contempt,
civil commitment and civil forfeiture.'”
And besides judicial decisions, state leg-
islatures have enacted hundreds of right-
to-counsel laws via statute, with virtually
every state protecting litigants in cases in-
volving child welfare, guardianship, civil
commitment and other areas.'®

Delaware is solidly in the middle of
the pack compared to other states, but
its recent step backwards on the right to
counsel for parents in child welfare pro-
ceedings is inconsistent with the national
trend towards guarantecing counsel for
all parents in such proceedings. In fact,
Delaware is one of only six states that fail
to provide a right to counsel for parents
facing permanent severance of their pa-
rental rights."”
Delaware’s Right-to-Counsel Law
in General

In most ways, Delaware is solidly aver-
age on the right to counsel in civil cases
compared to other states: as described
below, it provides the right for most ar-
eas where other states do so, and does not
provide any particularly innovative new
rights. The American Bar Association’s
Directory of Law Governing Appointment
of Counsel in Civil Proceedings, which was
created to ensure state trial-court judges
are aware of all the circumstances in which
they must or can appoint counsel, has an

entry for every state (including Delaware)

and includes all the information described
below.2

Laws governing appointment of coun-
sel can take several forms: they can pro-
vide a right for all indigent litigants (or in
some cases, regardless of indigence), they
can authorize judges to appoint coun-
sel on a discretionary basis, or in rare
cases they can prohibit the appointment
of counsel. In Delaware, there is a right
to counsel (in some instances regardless
of indigence) in a hearing to determine
whether cause exists for involuntary sub-
stance-abuse treatment? or involuntary
commitment;* for involuntary protective
services;?* for guardianship proceedings
(based solely on a court rule);?* for hear-
ings pertaining to the involuntary isola-
tion, quarantine or treatment of the liti-
gant during a public health emergency;*
for civil contempt proceedings (by case
law, as discussed later); and for minors
who are filing an expedited appeal with
the Delaware Supreme Court of a Family
Court’s denial of a waiver of parental no-
tice prior to an abortion (although there is
no right to counsel for the Family Court
proceeding itself).? There is also a limited
right to counsel in truancy proceedings,?”
and apparently no right to counsel for in-
voluntary sterilization: the sterilizarion
statute provides that the individual has
the “right to counsel,”* but it does not
mention appointment of counsel, which
typically means it is not contemplated.
Additionally, Delaware statutory or case
law grants trial courts the discretion to
Y9

appoint counsel in divorce cases,” for

cither side in a housing discrimination

case,™ for paternity cases,

and for pub-
lic officers or employees “in a criminal
or civil action against the person arising
from state employment.”? As discussed
later, the right to counsel for parents in
dependency and termination of parental
rights cases is discretionary.

In terms of considering appointment
of counsel in a more general sense, a few
lower Delaware courts have said that
where there is no threat to personal liber-
ty in a civil matter, there is no requirement
to appoint counsel in the absence of “spe-

cial and compelling circumstances” that
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are determined by applying the factors
from the U.S. Supreme Court’s ruling in
Mathews v. Eldridge: personal interests at
stake, risk of error and government’s in-
terest.®®  Additionally, Delaware courts
have outlined the circumstances in which
prisoners in civil cases can or should be
appointed counsel.**

Of all of these Delaware statutes and
rulings, only the public officers/employ-
ces provision described above is unique
when compared to other states. Con-
versely, other jurisdictions have exceeded
Delaware in certain critically important
right-to-counsel areas, such as domestic
violence,* private child custody cases®
and evictions.?” With respect to evictions,
not only have three cities already enacted
a right to counsel, but legislation is pend-
ing in 2019 in Connecticut, Massachu-
setts, Minnesota, Detroit, Los Angeles
and Philadelphia that would establish
such a right.

It is worth a closer look at how Dela-
ware right-to-counsel law responds to the
two preeminent Supreme Court holdings:
Lassiter (termination of parental rights)
and Turner (child support civil contempt).
Delaware’s Child Welfare
Right-to-Counsel Law

Virtually every state in the country
guarantees counsel for indigent parents
in child-welfare and termination-of-pa-
rental-rights  proceedings.® Delaware,
however, recently took a step backwards
on this front, and the Delaware Supreme
Court has not been receptive to the con-
stitutional right to counsel in such pro-
ceedings.

“In 2002, the Family Court Civil Pro-
cedure Rules were amended to provide
for mandatory appointment of an attor-
ney in the case of an indigent party if so
requested by that party.”® Indeed, the
2002 version of Del. Fam. Ct. Rule 207
specified that the court would “arrange
for appointment of counsel if the respon-
dent parent is eligible for Court-appoint-
ed services and wishes to be represented.”
This rule applied to both abuse/neglect
and termination-of-parental-rights cases,
and was later extended to private abuse/

neglect cases as well.**
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The Delaware
Supreme Court has
refused to recognize
a constitutional right
to counsel for both

termination-of-parental-
rights cases and
dependency cases.

However, in 2015, the Rules were
amended again, this time to state:

“(a) A parent, determined by the
Court to be indigent, may have coun-
sel appointed by the Court during the
parent’s initial appearance on a peti-
tion, or at such other time as deemed
appropriate by the Court.
(b) In considering the appointment of
counsel, the Court shall consider: the
degree to which the loss of parental
rights are at stake; the risk of an er-
roncous deprivation of those rights
through the dependency proceedings;
and the interest of DSCYF [Depart-
ment of Services for Children, Youth
and their Families] as to the ultimate
resolution.”

The factors outlined in subsection (b)
outline those provided by the U.S. Su-
preme Court in Lassiter for discretionary
appointment of counsel.

This rule change was extremely signifi-
cant: not only is Delaware the only state
besides Alaska without a statute govern-
ing the appointment of counsel for par-
ents in abuse/neglect and termination-of-
parental-rights cases (thus greatly increas-
ing the importance of the court rule), but
the Delaware Supreme Court has refused
to recognize a constitutional right to
counsel for both termination-of-parental-
rights cases*' and dependency cases.*? The

Court’s rule change is particularly inexpli-

cable in light of factors acknowledged by
the Court in its holdings:

e The Court has pointed out that the
parental interests at stake in dependen-
cy cases are “great” and “compelling,”
while the State’s economic interest is “not
enough to override the great compelling
interests of the parents that are at stake;”*
® The Court has conceded that in depen-
dency cases, the risk of error is significant,
and that such risk “will routinely require
the appointment of counsel at State ex-
pense for indigent parents in every depen-
dency and neglect proceeding to ensure
that an erroneous result does not occur.”**
® The Court has stated, “Respected au-
thorities have concluded that it is unre-
alistic to expect that these already chal-
lenged indigent parents will turn their
lives around, especially on the acceler-
ated ASFA [Adoption and Safe Families
Act] time table, without an attorney to
advocate their need for the reunification
resources that are available through the
DES [Division of Family Services].”*

® The Court has predicted that “the Gen-
eral Assembly will be called upon to pro-
vide funding to the extent that the Family
Court determines, probably routinely, that
the due process provisions in the United
States Constitution and the Delaware
Constitution require the appointment
of counsel to represent indigent parents
when dependency and neglect proceed-
ings are initiated by the State.”*® The
Court has also said, “On a case-by-case
basis, the Family Court properly and
routinely finds that due process requires
the appointment of counsel to represent
parents who appear in a termination pro-
ceeding, request legal representation and
demonstrate indigency.”*”

e With respect to termination-of-paren-
tal-rights cases, the Court acknowledged
Delaware was “among the minority of the
states which have not progressed in this
developing area of the law.”*¥

e The Court observed, “In Delaware,
at the present time, the indigent parents
are the only parties to a dependency and
neglect proceeding who are not provided
with representation.” In fact, the right

to counsel for children has improved since
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then: while 13 Del. C. § 2504(f) used to
require the court to appoint either an at-
torney o7 a court-appointed special advo-
cate (CASA) for termination cases, it was
amended in 2017 to require the appoint-
ment of an attorney to serve as guardian
ad litem in all cases (although the best
practice is for the attorney to serve in a
client-directed role rather than a guardian
ad litem “best interests” role).>®

These factors all provide significant
support for a categorical right to counsel,
not a case-by-case approach as provided
by the current rule.

Moreover, the Delaware Supreme
Court’s rulings on the constitutional
right to counsel in such cases are based
on underpinnings that have lost their
support over the years. At the time the
Court made its ruling on the constitu-
tional right to counsel in termination-
of-parental-rights cases, it stated it could
see “no sound reason for interpreting the
due process language of the Delaware
Constitution differently than the Due
Process Clause of the Federal Constitu-
tion has been interpreted by the U.S. Su-
preme Court in Lassiter”* In reaching
that conclusion, the Court relied in part
on the fact that at that time (1984), many
of the state courts around the country
that had identified a right to counsel in
termination cases had relied on the fed-
eral constitution, that such cases “are no
longer persuasive,” and that “the right to
counsel required by those cases has gener-
ally been re-established by statute in the
states involved.”®* However, since then, as
previously discussed, more than a dozen
state courts have re-established a right to
counsel under their state constitutions, so
that rationale no longer holds. Moreover,
in its subsequent ruling on dependency
matters, the Court showed a considerably
greater awareness of the difficulties faced
by all parents in Delaware child welfare
proceedings, as described above.

The Court should thus find that the
Delaware Constitution’s due process pro-
vision guarantees counsel for all parents.
Independent constitutional interpretation
is not a novel concept in Delaware: the

Delaware Supreme Court has frequently
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expanded rights beyond the floor set by

the U.S. Supreme Court.”® And as the
Court has stated:
“Although Delaware is bound togeth-
er with the 49 other States in an indi-
visible federal union, it remains a sov-
ereign State, governed by its own laws
and shaped by its own unique heritage.
An examination of those laws and
that heritage may, from time to time,
lead to the conclusion that Delaware’s
citizens enjoy more rights, more con-
stitutional protections, than the Fed-
eral Constitution extends to them. If
we were to hold that our Constitution
is simply a mirror image of the Fed-
eral Constitution, we would be relin-
quishing an important incident of this
State’s sovereignty. In a very real sense,
Delaware would become less of a State
than its sister States who recognize the
independent significance of their Con-
stitution ... Subject to the limits of the
Supremacy Clause, no one would ar-
gue that our General Assembly should
not legislate on subjects such as envi-
ronmental protection merely because
Congress has done so. Similarly, this
State’s judicial branch should not be
foreclosed from interpreting our Con-
stitution merely because the United
States Supreme Court has interpreted
similar provisions of the Federal Con-

54

stitution.

Given the Court’s understanding of
the difficulties faced by all parents in these
child welfare proceedings, as well as the
law from other jurisdictions, there would
be ample basis for parting ways with Las-
siterand recognizing a categorical right to
counsel for parents in these cases.
Delaware’s Civil Contempt
Right-to-Counsel Law

The Delaware Supreme Court’s hold-
ing on the right to counsel in civil con-
tempt proceedings is somewhat confusing
on the surface, but at the end of the day it
translates to a categorical right to counsel
for any defendant facing incarceration.

In Black v. Div. of Child Support En-
forcement, the Court held that “an indi-
gent obligor who faces the possibility of
incarceration in a State initiated civil con-
tempt proceeding does have a due process
right to court appointed counsel.”** It then
seemed to contradict itself by holding,

“The right of a defendant to have

counsel appointed should be deter-

mined on an individual case basis in
accordance with the presumption an-
nounced in Lassiter. ... [W]e adopt the

Lassiter presumption but conclude

that there is no basis for enlarging this

prescription under Delaware consti-
tutional standards into a fixed rule of
entitlement to counsel.”*®

However, the Court was explaining
only that it did not intend to provide a
right to counsel where physical liberty is
not threatened, since it stated that a trial
judge must first determine whether a de-
fendant faces a possibility of incarcera-
tion, and if the defendant does, then “the
presumption attaches and due process
requires counsel be appointed for the in-
digent obligor.”™ The court then added
that even if physical liberty is not threat-
ened, the trial court should still apply the
factors from Mathews v. Eldridge, and that

“If after weighing these factors a court

determines that, as a matter of due

process and fundamental fairness, the
defendant should be represented, then

counsel should be appointed even if a

loss of physical liberty is not threatened

See THE GUIDING HAND OF COUNSEL
continued on page 30
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THE GUIDING HAND OF COUNSEL
continued from page 23

... Should one side of the analysis not
clearly outweigh the other, the court
should err on the side of appointing
counsel in order to further the due
process right to fundamental fairness
in judicial proceedings.”**

Importantly, Turner does not under-
mine Black, as Black confined its holding
to state-initiated contempt proceedings,
a situation explicitly excluded from the
Turnerruling. This is key, as Delaware has
no statute providing for a right to counsel
in these civil contempt proceedings.
Conclusion

Overall, Delaware is neither a leader
nor a follower with respect to the right-
to-counsel cases. Its current law and juris-
prudence regarding the right to counsel
for parents in child welfare proceedings,
however, is troublesome and in need of at-
tention. Given the significant interests at
stake, the recognition of the high risk of
error,” and the developing case law from
other jurisdictions, the Court should act
to restore Rules 206/207 to their prior
form. Absent that, the constitutional
right to counsel for parents in such cases

is ripe to be relitigated. @
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