
SPECIAL FEATURE: ENVISIONING A CIVIL RIGHT TO COUNSEL

Occupy the Justice System:   
The Civil Right to Counsel and the 
Equitable Distribution of Justice

By Andrew Scherer1

Equal justice under law is not merely a caption on 
the facade of the Supreme Court building… it is funda-
mental that justice should be the same, in substance and 
availability, without regard to economic status.

—U.S. Supreme Court Justice Lewis Powell, Jr.

Occupy Wall Street’s message, so loud and clear 
this past fall (and resurging again this spring), is that 
there is something fundamentally wrong — unfair, 

anti-democratic, wildly imbalanced 
and wholly unacceptable — about 
the large and growing disparity in the 
distribution of wealth and power in 
the United States. !e statistics are 
familiar but shocking all the same. 
For example: 

 ! Between 1979 and 2007, households with incomes 
in the top 1% saw their income increase 275%, 
over 15 times more than income increased for 
households with incomes in the bottom 20%;2 

 ! As of 2011, the median net worth of white house-
holds in the United States was 20 times that of 
black households and 18 times that of Hispanic 
households. 3
We in the legal services world know all too well 

that the distribution of justice in the U.S. su"ers from 
the same inequity. Under our “pay to play” system of 
justice, the haves, who can a"ord legal help, get access 
to the rights and protections of the legal system and 
the have-nots get evicted. Or they lose custody of 
their kids. Or employers rip o" their already pitifully 
low wages. Our system of justice fails because it is 
fundamentally out of balance; it dispenses justice to 
people with money and denies it to those without. And 
because of the close nexus between poverty and race in 
the U.S., that disparity falls almost as much along racial 
lines as it does along economic lines.

In our rhetoric, we as a community generally 
describe the issue of access to justice in absolute terms 

— the quantity of unmet “legal need.” We talk about 
the “justice gap” between what low income people 
need and what they have.4 !is “legal need” framing 
makes for a compelling argument for an expansion of 
civil legal services. It evokes sympathy and resonates 
with policy makers and funders. But we also should 
be thinking and talking (at least among ourselves to 
begin with) about access to justice in relative terms — 
the gap between the resources that the justice system 
devotes to the haves and the resources it devotes to 
the have-nots. And we should be talking about how 
public policy fosters, subsidizes and perpetuates that 
imbalance. !e imbalance is factual, not theoretical, 
and can be demonstrated by empirical data. !e most 
glaring reflection of this imbalance is how the federal 
tax system subsidizes legal expenses for the wealthi-
est 1% at approximately (and very conservatively) 
$23.6 billion annually,5 while the federal government 
funds legal services for the poorest 25% at under $400 
million annually.6 !at’s a per capita benefit of $11 for 
each poor person7 and a subsidy for legal assistance (in 
the form of a loss to the treasury and tax savings) for 
each one percenter of $754,8 or almost seventy times as 
much federal benefit per one percenter as for each person 
living in poverty. 

Other data also reflects the gross imbalance in 
the distribution of justice.9 !e astounding contrast 
between the public resources devoted to the federal 
court system and the resources devoted to the New 
York City Housing Court, provides an striking illus-
tration. All the federal district courts throughout the 
United States combined have a total docket of 361,323 
civil and criminal cases,10 a total of 1,205 judges and 
magistrates,11 and an annual budget of $2.618 billion12 
— that’s approximately $7,252 spent per case and a 
caseload of 300 cases per judge or magistrate. !e 
New York City Housing Court, just one of the innu-
merable forums throughout the United States that 
adjudicate legal matters primarily a"ecting the lives 
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of poor people, handles a similar caseload — about 
350,000 cases per year.13 It has a total of 50 judges14 and 
an annual budget of about $32 million.15 !at’s $91.43 
spent per case and a caseload of 7,000 cases per judge. 
!e federal trial level courts, which are far more likely 
to adjudicate matters a"ecting the wealthy than New 
York City’s Housing Court, thus spend almost eighty 
times as much per case and the Housing Court asks its 
judges to manage 140 times as many cases as do federal 
district court judges and magistrates. Granted, federal 
litigation is procedurally more complex and substan-
tively more varied, and the dollar value of each case is 
no doubt far greater on average, but what is at stake in 
New York City’s Housing Court — the ability to have 
a home — is far more significant in human terms than 
what is at stake in much federal court litigation. And 
the astounding disparity in resources devoted to the 
administration of justice in these forums is emblematic 
of the gross imbalance in resources devoted to adminis-
tration of justice between rich and poor overall.

Because one has to pay to get meaningful access 
to the justice system, there is a proportional relation-
ship between access to legal help and wealth: the 
wealthier you are, the greater your access. Since justice 
is a commodity for sale, lawyers generally earn their 
living selling access to justice to the highest bidder and 
the legal profession naturally uses a wildly dispropor-
tionate amount of its members to serve people with 
money. It should come as no surprise, then, that only a 
small fraction of all lawyers provide legal assistance — 
both civil legal services and indigent criminal defense 
services — for low-income people. According to the 
ABA, of the 1.2 million lawyers in the U.S. in 2010, only 
1% provided civil legal services or indigent criminal 
defense (and that fraction is diminishing: in 1980 the 
figure was 2%).16

Why does the relative distribution of justice matter? 
Why is not it enough to simply focus on the absolute 
need? And what does this all have to do with the move-
ment for a civil right to counsel? Navigating our system 
of justice requires familiarity with a complex set of 
substantive and procedural rules and in many matters 
counsel is necessary in order to vindicate legal rights. 
When justice is treated as a commodity and meaning-
ful access is based on wealth (and, by extension, race17), 
the justice system is severely misaligned. !is misalign-
ment strikes at the heart of who we are and what we 
stand for as a nation. It implicates our core democratic 

values of fairness and equality. !e call for a civil right 
to counsel directly addresses this most fundamental 
of flaws of the civil justice system, not just because it 
satisfies a “need” of the poor for legal help with matters 
of fundamental importance, but because it also moves 
us toward a more neutral posture for the judicial 
branch and a more equitable allocation of its resources. 
In our system of separation of powers, the only branch 
of government that (openly and blatantly, at least18) 
does its business and provides its services in propor-
tion to wealth is the judicial branch. A civil right to 
counsel will not be a panacea, but it certainly will be an 
important step toward addressing this most fundamen-
tal flaw of the legal system. 

We need a concise, simple and practical way to 
articulate a long-term vision for what a civil right to 
counsel would mean so that we can make clear how 
the civil right to counsel would move us closer to an 
equitable system of justice, a system where justice is 
not (or at least not solely) for sale. A clear vision also 
provides a goalpost for us to focus our work. For tacti-
cal and strategic reasons, the ABA resolution calling 
for a right to counsel19 and local initiatives promoting a 
right to counsel, have mostly focused on specific issues 
of law, specific litigant characteristics or consequences 
of the proceeding.20 !ese make sense as short term 
goals. But a long-term vision for a right to counsel in 
civil matters cannot easily be reduced to the kind of 
single neat bright-line rule related to the consequence 
of the proceeding, like facing loss of liberty does in 
criminal matters. Moreover, the range of civil matters 
is extremely broad as are the consequences of civil 
proceedings and the characteristics of civil litigants. 
And people need counsel in civil litigation when they 
are plainti"s, not just when they are defendants. 

If we think of the right to counsel as a tool to 
establish a basic balance of justice in a system that we 
justifiably critique as unfair and inequitable, we need 
to articulate an organizing principle for the civil right 
to counsel that people would generally understand as 
addressing that critique and making the system in fact 
fair and equitable. A reasonable person standard for 
implementation of the civil right to counsel accom-
plishes that goal. An articulation of that standard could 
be that:

A person is entitled to counsel at government 
expense in legal matters for which a reasonable 
person with su!cient means to a"ord counsel 
would engage counsel to advance or protect his or 
her interests.
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!is approach fundamentally realigns the playing 
field to render it more even and fair, and accomplishes a 
few other important things. It is easily understandable. 
It avoids the overinclusiveness of presenting the stan-
dard as a presumptive right in every single civil case, 
which would be justifiably perceived as too daunting, 
costly and impractical. It avoids the underinclusiveness 
of simply applying the right to particular categories of 
cases — which does not give us an overarching stan-
dard or long-range vision for the right in civil litigation. 
And it focuses on the individual in need of counsel and 
not on the court, the process or the outcome.21 Most 
importantly, it provides a vision for a system in which 
the distribution of justice is no longer solely deter-
mined by wealth.

For the most part, low-income people, like the 
wealthy and their corporations, need counsel in civil 
legal matters to achieve a comparable goal: to advance 
and protect their material well-being. Like their wealthy 
counterparts, low-income people need legal help in 
the formulation as well as the application of the laws 
and policies that a"ect their lives. While the stakes for 
the wealthy and the corporations are generally greater 
monetarily, the stakes for low-income folks — home, 
family integrity, income, community, health, education 
and the like — are, on a human scale, far higher. And 
on the scale of what really matters to our clients and 
their communities — getting the help they need when 
they need it, help solving legal problems that a"ect their 
fundamental human needs — we are (through no fault 
of our own) doing miserably.

!e “state based delivery systems” that we have 
developed are, while laudable, merely artifices that 
we have been forced to construct to do our best with 
unforgivably stingy resources. We create and take 
responsibility for “delivery systems” for access to justice 
for the poor because the true delivery system — the 
justice system itself — fails them. !at is a government 
function. !ere is no separate “delivery system” for 
access to justice for the wealthy. We have been forced 
to take responsibility for a separate “delivery system,” 
for access to justice for the poor, and to engage in 
endless debates over intake and priorities, because the 
demand for legal assistance is so high and the resources 
to provide it so small that we must expend a large 
portion of our time and energy in an ongoing exercise 
of battlefield triage. !e notion that we are responsible 
for the delivery system is a mistake. We are in the busi-
ness of providing access to justice, but we are not, nor 
should we be held, responsible for providing access to 
justice. !e government, or at least its judicial branch, 

is the only legitimate “delivery system” for access to 
justice for all under the constitution. We need to thrust 
that responsibility back on the judicial branch. We are, 
however, responsible in our role as advocates for push-
ing the system to address its fundamental flaws.

As the movement for a civil right to counsel has 
grown in recent years, anxiety has been expressed 
about the movement from at least some within the legal 
services community.22 

However, it is hard to believe that there is any real 
underlying philosophical objection from members of 
the legal services community to the notion that there 
should be a recognized civil right to counsel. We should 
demand and accept no less than a justice system built 
on equity. Without equity there can be no real justice. 
No doubt, a reordering of the justice system caused by 
a meaningful civil right to counsel will raise compli-
cated and even uncomfortable issues. !e very idea is 
certainly threatening to the powers that be. It may make 
some people at the heart of the “delivery system” feel 
threatened as well, but they need to be brought along, 
and we need to get beyond the anxieties and focus our 
collective energy on how we get from where we are now 
to a more equitable justice system. 

!e call to establish a right to counsel in matters of 
fundamental human need is bold. !e call to establish 
a right to counsel as a matter of fundamental equity is 
even bolder because it challenges the legitimacy of the 
entire judicial system, not just how the system fails the 
poor. But most of us have chosen to do legal services 
work because we are problem solvers and are motivated 
to rectify wrongs. We should not shy away from advo-
cating bold solutions and working towards a long-term 
vision that would fundamentally alter the distribution 
of, as well as access to, justice. And maybe, just maybe, if 
we speak with a united voice and keep saying it loudly, 
clearly and frequently enough, and if we continue to 
push and experiment with tactics and strategies, we will 
see real progress.

So let us be bold. Let us take a page from Occupy 
Wall Street and develop a frank and thorough critique 
of the inequities and gross imbalance of the justice 
system and let us gather the empirical data to support 
that critique. Let us stand firm in support of the prin-
ciple that justice should not solely be a commodity for 
sale and the judicial system should not deny economic 
and racial equity in the distribution of justice. Let us 
continue to forge a consensus in our community and 
work together to develop strategies to secure a civil 
right to counsel that brings true equal justice.
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any state, a full range of stakeholders, including legisla-
tors, will need to be at the table. Until then, it is impor-
tant to keep the conversation going.
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The Maryland Access to Justice Commission 

was created by Chief Judge Robert M. Bell 

in 2008, to enhance the resources available 

to support civil legal services, and improve 

access to the courts and to legal help for the 

most vulnerable Marylanders. 


