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Introduction

In this paper, | outline a strategy of an incremental, context-based approach to achieving a civil right to
counsel. |1 do so against the backdrop of the renewed interest in, and increasing calls for, such a right, also
called a "Civil Gideon." [FN1] Despite my support for a Civil Gideon in a broad array of cases, | believe that
litigation or legislative strategies that seek, as the next step, the establishment of a broad-based right to
counsel, rather than a more targeted approach, will be difficult to achieve.

I reach this conclusion because | see the problem primarily as one of effectuating social change, not of
developing constitutional or statutory doctrine. | therefore do not focus here on the legal arguments that might
support a civil right to counsel. Instead, | examine initiatives of the past forty years to understand why those
efforts did not achieve a Civil Gideon. | also look beyond the Civil Gideon history for more successful examples
in which litigation played an important role in strategies designed to effectuate systemic change. Using the past
as a backdrop, | explain what | mean by a context-based approach to an expanded right to counsel, and explore
strategies to achieve that result. If the recent surge of activity is to bear fruit, we must first understand why we
have made so little progress in the first forty years. The dynamics of the first forty years must shape the
strategies for the immediate future.

Recognizing the interrelationship between Civil Gideon strategies and the dynamics of social change is
particularly important at a Symposium named after Edward V. Sparer. A giant in the early years of the "poverty
law"™ movement, Sparer's aggressive and affirmative use of the "law as an instrument of social change" became
the credo of his legal services office in New York City. [FN2] Over *698 twenty years after Sparer's untimely
death, a renewed focus on Civil Gideon should not ignore Sparer's vision or the first 40 years of Civil Gideon
initiatives.

I. Gideon at 40, and the Renewed Interest in a Civil Gideon

The year 2003 marked the 40th Anniversary of the landmark decision of Gideon v. Wainwright. [FN3] The
conferences and publications marking the anniversary assessed the decision's impact forty years later. [FN4]
While the primary focus was on the criminal context in which Gideon was decided, the 40th anniversary
coincided with a surge of activity designed to achieve a Civil Gideon. [FN5] Recent articles support the call for a
Civil Gideon in various formulations. [FN6] Advocates formed a National *699 Coalition for a Civil Right to
Counsel to share ideas and hone strategies. [FN7] The Sargent Shriver National Poverty Law Center [FN8] and
the Brennan Center [FEN9] for Justice developed Civil Gideon websites as part of their active roles in the efforts.

In some states, the planning and strategizing has led to action. Advocates in Maryland, Washington, and
Wisconsin filed litigation seeking decisions to create an expanded right to counsel in certain civil contexts.
[EN10] Other advocates have explored legislative responses to the issue. [FN11] Access to Justice initiatives are
intensifying in these and other states, punctuated by the rapid expansion of State Access to Justice
Commissions. [FN12] The Commissions, created by orders of state supreme courts, are comprised of members
from an array of stakeholders in the legal system. [FN13] The *700 Commissions have a broad charge to engage
in ongoing assessments of the civil legal needs of the poor, and to develop initiatives to respond to those needs.
[FN14]

Collaboration across state lines is evident beyond the creation of the National Coalition. American Bar
Association (ABA) President Michael Greco, declaring that a "defined right to counsel in civil cases is an idea
whose time has come," charged his ABA Task Force on Access to Civil Justice with examining the idea; [FN15]
The ABA House of Delegates adopted the resulting resolution at its 2006 Annual Meeting. [FN16] A 2006 special
issue of Clearinghouse Review, and this Sparer Symposium, are both dedicated to the topic. [EN17]

I1. The Failure to Achieve a Civil Gideon in the First 40 Years
Gideon was decided in 1963. The fact that we seemed further from achieving a Civil Gideon at the 40th
anniversary of the Gideon decision than we did in 1963 says less about the legal arguments supporting a Civil
Gideon, and more about the powerful and entrenched interests that have a stake in maintaining the status quo.
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Changing the self-interest of the key players resisting change is a crucial component of a strategy designed to
achieve a civil right to appointed counsel.

The arguments justifying a civil right to counsel appeared virtually from the day Gideon itself was decided.
[EN18] At times, the arguments are framed in terms that would apply to a wide range of cases affecting the
poor. [EN19] At other times, the arguments focus on categories of cases, such as eviction, [FN20] divorce,
[EN21] termination of parental rights, [EN22] and immigration cases. [FN23]

*701 The litigation strategies of the first forty years failed to achieve their sweeping goals. The United
States Supreme Court's decision Lassiter v. Department of Social Services [FN24] is the most noteworthy
rejection of constitutional litigation aimed at establishing a civil right to counsel. Lassiter mandated a case-by-
case evaluation. [FN25] Litigation efforts in New York City to win a right to counsel for indigent tenants became
mired in a procedural morass, and failed to yield a favorable decision on the merits. [EN26] An alternative
strategy of seeking appointment on a case-by-case basis through pro se motions yielded an occasional
appointment, but no systematic expansion of the right to counsel. [FN27]

Not all efforts to expand the reach of a right to counsel failed. Litigation extending the application of Gideon
to juvenile cases bore fruit in 1967 in the United States Supreme Court's decision of In re Gault. [FN28] Some
states, in response to Lassiter, enacted statutes providing for a mandatory or discretionary right to counsel in
the termination of parental rights context. [FN29] None of the initiatives achieved a broad-based right to
appointed counsel in civil cases.

Although the current initiatives have not run their course, the rulings from the first forty years
foreshadowed many of the recent results. In the recent Maryland *702 case of Frase v. Barnhart, [FN30] the
lead plaintiff was an unrepresented mother whose unfavorable outcome in a custody dispute was overturned as
part of the Civil Gideon litigation. [FN31] Three judges on the Maryland Court of Appeals produced an elegant
and compelling concurring opinion supporting a Civil Gideon. [FN32] The Court's majority, however, ducked the
larger issue. [FN33] In Kelly v. Warpinski, [FN34] the Wisconsin Supreme Court denied the respondents’ request
for original jurisdiction, declining to reach the Civil Gideon issue. [FN35] In Washington State, Civil Gideon
litigation arising out of an eviction proceeding sunk into a procedural quagmire, before the named, elderly
plaintiff passed away, stalling the litigation further. [EFN36] In the subsequent case of Halls v. Arden, [FN37] the
Washington Court of Appeals reversed orders modifying a parenting plan and holding the pro se mother in
contempt, but declined to order appointment of counsel in the custody modification proceedings. [FN38]

Analyzing the problem as one of social change, rather than one of framing legal arguments, helps explain
why the early litigation efforts failed to achieve the desired relief: powerful interests did not support the efforts
to establish the right to counsel. Viewed in this light, a crucial lesson from Gideon appears in the introductory
material preceding Justice Black's opinion. [FN39] Supporting Clarence Gideon's petition was not only Abe
Fortas, but "a brief for the state governments of twenty-two States and Commonwealths, as amici curiae, urging
reversal." [EN40]

No equivalent set of entrenched interests supported the early Civil Gideon efforts. To be sure, powerful
allies supported the cause. For example, the American Bar Association, National Legal Aid and Defender
Association and North Carolina Civil Liberties Union were among the amici supporting the right to appointed
counsel in Lassiter. [FN41] Yet, more powerful interests opposed the litigation. Unlike in Gideon, the states and
attorneys general weighing in, did so in opposition to the constitutional claim. [FN42] The results in the more
recent cases suggest that the interests of those in power remain largely unchanged.

*703 Litigation designed to expand the provision of counsel in civil cases must be developed as part of a
broader strategy designed to effectuate social change. That process includes analyzing the context in which the
change must occur, at a minimum by identifying the players in the system and their self-interest. As explained
below, the strategy that emerges should be designed to shift the interest of the key players from one of favoring
the status quo to one of favoring an expansion of the right to appointed counsel.

I11. Analyzing the Context, Identifying the Players

The relevant contexts for the development of a Civil Gideon involve the courts and agencies in which poor
people routinely forfeit important rights due to the absence of counsel. The "Poor People's Courts," handling
family, housing, consumer and bankruptcy cases, are flooded with unrepresented litigants, whose numbers have
surged over the past decade. [FN43] Reports from state after state document the high incidence of unmet legal
needs among the poor and working poor, as well as a shortage of available lawyers to represent the poor.
[EN44] Issues involving unrepresented, or "self-represented,” litigants gained increased attention in writings,
conferences and trainings over the past decade. [FN45]

A familiar scenario, involving the unrepresented litigant in a court case in which the opposing party is
represented, illustrates how the self-interest of the players favors the status quo. In the clerk's office, a court
clerk might prefer that the litigant has counsel so fewer questions are asked, but not enough to support a
diversion of court resources to pay for counsel; dealing with the litigant might be an irritant, but court clerks
have developed techniques and defense mechanisms for moving the litigants along. [FN46] In the courtroom,
court personnel, including the *704 judges, will likely encourage the unrepresented litigant to settle the case.
[EN47] That, in turn, may require the litigant to go to the hallway to negotiate with the lawyer, or to resort to
some form of court-based mediation. [FN48] The hallway negotiations are rife with instances of overreaching
and unethical behavior by lawyers, unmonitored and unpunished by a legal system that depends on a high
settlement rate. [FN49] Where the litigants resist settlement, strong words from the judges, mediators or
lawyers eventually induce litigants to settle. [FN50] Few civil cases are tried, and most settlements involving the
unrepresented poor occur with a minimum of judicial involvement. [EN51]

The unrepresented litigant is a "problem” for all, but the docket moves sufficiently for the court and the
players in the court to transact their business. [FN52] However much the key players grumble, the status quo is
preferable to the alternatives. While some judges and opposing lawyers prefer having counsel on both sides,
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others do not. [FN53] Opposing lawyers might have an easier time achieving their clients' goals when the other
side is without counsel. [EN54] Some judges may find that lawyers are part of the problem and cases involving
fewer counsel move more quickly. [EN55] Even where this is not true, if the choice is between the status quo
and a burden on the court to play a major role in developing a solution involving appointed counsel, the status
quo is preferable.

I have explained more fully elsewhere the need to revise the roles of the key players in the court system in
cases involving unrepresented litigants and the justifications for the proposed revisions. [EN56] To achieve
meaningful access to justice, we should require judges, court-connected mediators and clerks to assist
unrepresented litigants as necessary to ensure that the litigants do not waive important rights due to the
absence of counsel. [FN57] The justifications for the traditional roles of judges, mediators, and clerks flow from
standard assumptions underlying an adversary system designed to achieve fairness and justice. Where the
traditional limitations frustrate, rather than further, the underlying goals in settings with a high volume of
unrepresented litigants, the roles should be adjusted. [FN58]

*705 A successful implementation of these revisions, or the realistic threat that the revisions might be
made, is a crucial tool in changing the self-interest of the players in the system. Where the self-interest
changes, the key players shift from potential opponents to potential allies of a Civil Gideon. A return to the
common scenario described above illustrates the point.

Assume again that we have a case involving a represented party and an unrepresented party, but that the
roles of the players have been modified along the lines | urge. The court system still prefers settlement, but
significant resources must be dedicated to place the unrepresented litigant in the position of understanding her
rights, the court process, and any settlement provisions. The judge must ensure the fairness of the result and
will need to fill existing gaps in terms of the litigant's understanding. The judge will need to monitor closely both
the process and the terms of any agreement emerging from either unmonitored negotiations or those before
court personnel, such as court-connected mediators. The mediators now must also be responsible for achieving
fair results, or they will not be saving the court time and resources, since the judge will need to revisit each of
the issues. The opposing lawyer is suddenly reluctant to try to settle the case in the unmonitored hallway
setting, since his comments may lead to discipline, and the court will be scrutinizing the terms of the agreement
and rejecting those that are unfair.

The self-interest changes under this scenario. It is no longer easier to deal with the unrepresented party,
and the problems facing the players rise above mere annoyance. Each player has a powerful incentive in having
someone else there to provide the appropriate protection. Continued pressure on those in the high-volume
courts will eventually require court administrators and chief judges to craft solutions, since the routine
processing of cases no longer occurs swiftly and without scrutiny. The expansion of the right to appointed
counsel will follow where those with power believe that the expansion is in their self-interest.

The preceding example is over-generalized. Available data reveals a wide range of practices among
individual judges, court-connected mediators, clerks and lawyers in the dealings with unrepresented litigants.
[EN59] Some players within the legal system still resist even the simplest of accommodations under the belief
that it is inappropriate to modify the rules to assist those without counsel. [FN60] Others, however, have
developed creative practices to help those without counsel achieve justice; =706 these individuals are more in
need of the backing of court administrators, additional resources, or even philosophical justifications to support
their work. Moreover, the process is dynamic, not static, as conferences, trainings and reports have caused a
detectable shift in attitudes. [FN61] Behavior that was impermissible a decade ago is becoming more acceptable
today. [FN62]

Even acknowledging variations in behavior and changes over time, it is difficult to overstate the extent to
which judges, court-connected mediators, clerks, court administrators, and the bar's rank and file are hindering
the expansion of a right to counsel in transacting their daily business. While many in those ranks are focused on
the "problem™ of unrepresented litigants, it would be a mistake to assume that those players are natural allies in
Civil Gideon initiatives. Rather, for most key players, the "problem" is one of docket control, not fairness as
measured by outcomes. Unrepresented litigants are perceived to be a problem because they take up court and
attorney time. In contrast, the routine waiver of important rights on a daily basis by countless numbers of
unrepresented litigants, due to their unfamiliarity with the legal system and lack of power, is not yet an
embarrassment to court personnel to the extent their self-interest causes them to support change. This
operation of the system furthers the goal of docket control.

While the details may vary from context to context, the larger Civil Gideon strategy remains the same. In
any context in which we seek to expand the appointment of counsel, we must first identify the players and their
self-interest in maintaining the status quo. The strategy becomes one of "divide and conquer.” With each player,
we need to imagine what it would take to have an appointment of counsel be in that player's self-interest.
Where the self-interest is different, the reasons for the self-interest and the possible solutions might differ as
well. [EN63]

Apart from the Civil Gideon strategy, the roles of the key players must be expanded if the court system is
to provide fairness and justice for unrepresented litigants. The expanded roles should be supplemented by
assistance programs short of representation by counsel, an array of which have arisen across the country in an
effort to provide at least some help. These programs include telephone hotlines, *707 self-help centers, pro se
clerks and offices, advice-only clinics and court-annexed limited legal services programs. [FN64] While
assistance programs are important tools in the fight to provide greater access to justice for the unrepresented
poor, the programs should be evaluated carefully, to identify which programs are simply relieving pressure on
the regular players in the system, and which are actually stemming the forfeiture of rights.

The scope of the Civil Gideon in a particular context will be related to the extent to which the revised roles
of the key players and the assistance programs succeed in protecting the unrepresented litigants. The more
cases in which steps short of appointment of counsel will provide the necessary assistance, the smaller the pool



of cases in which counsel must be appointed will be. The less effective the assistance by court personnel and
assistance programs, the more extensive the scope of the right to counsel will need to be. [FN65]

IV. Litigation And Social Change In Other Settings

Because Civil Gideon strategies have failed to achieve their desired goals, it is important to look beyond the
Civil Gideon setting for strategies that might prove instructive. This section explores three examples: the
movement against domestic violence, the right to shelter litigation studied recently by Beth Harris, and Ed
Sparer's litigation strategies. The examples offer insight into the extent to which litigation that is political in
nature can effectuate social or systemic change, the importance of analyzing the contexts in which change is
sought, and the need to recognize the self-interest of the players in developing strategies.

The movement against domestic violence provides one illustration. Sadly, the development of persuasive
legal arguments alone did not effectuate change, nor did the widespread tragedy of countless deaths of the
victims of domestic violence. The players with power in the legal system, including judges, clerks, lawyers, and
the police, needed to understand the process of domestic violence, recognize that the courts were a part of the
problem, and have a stake in changing how they operated. While litigation was one tool, the larger strategy
involved grass-roots organizing, educational efforts for those inside and outside the courthouse and public
pressure, including the use of the media. As the players inside the system gained a greater understanding of the
issues, and the pressure from outside the courts became too powerful to ignore, the self-interest of those within
the court system shifted. The players in the court system no longer benefited from a processing of cases that
suppressed the issues of domestic violence. It became in their self-interest to *708 uncover and confront the
issues of domestic violence, becoming part of the solution, providing justice and protection for those victims.
[FN66]

A second source of lessons is Beth Harris' recent analysis of five cases filed by legal aid lawyers on behalf of
impoverished families seeking adequate housing in which to raise their children. [EN67] According to Harris, the
framing of a tenable claim is only one source of the "power of anti-poverty lawyers." Other elements crucial to
the success of the litigation include 1) establishing that the relief sought makes sense financially in relation to
what the plaintiffs oppose; 2) shaping the relief in a way that advantages people or entities beyond the
plaintiffs; and 3) combining adversarial techniques with "collaborative" legislative and administrative advocacy.
[EN68] Thus, for example, the relief crafted by the plaintiffs’ lawyers in Jiggetts v. Grinker [EN69] helped New
York City officials by reducing the amount of families eligible for city shelters, allowed New York to use money
from the federal emergency assistance program to help cover rent payments and prevent eviction, and helped
landlords by providing additional rent they would not otherwise have collected. [FN70] With New York City and
landlords shifted from adversaries to allies, the preliminary injunction obtained by the plaintiffs’' lawyers
remained in place for over a decade. [FN71] New York City supported the Jiggetts plaintiffs' efforts to protect
the state legislation on which their claims were based. Tens of thousands of *709 families, who otherwise would
have been evicted, obtained increased shelter allowances. [FN72]

Ed Sparer's "test-case" approach designed to achieve a "right to survive" for poor people provides a third
source of lessons. [FN73] In the infancy of the "new" legal aid movement in the 1960's, Sparer wrote: "Central
to the new legal aid lawyer's role is the task of helping to articulate and promote the hopes, the dreams, and
the real possibility for the impoverished to make the social changes that they feel are needed through whatever
lawful methods are available." [EN74]

Concerned that the press of individual client demands precluded the opportunity for strategic advocacy,
Sparer developed a two-tier delivery model, with routine services delivered by the neighborhood offices and
strategic litigation generated by specialized impact litigators. The strategy produced an impressive string of
Supreme Court victories, and established the federal judiciary as an effective alternative forum to the political
process, until the political tides turned in Congress, in state governments, and in the judiciary. [FN75]

Sparer's strategy, as well as the criticisms it spawned, provide important lessons for Civil Gideon strategies.
First, as with the domestic violence movement and the Right to Shelter litigation, the connection between law
and politics is unavoidable, and a litigation strategy that ignores political realties and the need to mobilize
powerful political pressure is likely to fail. Sparer's legal campaign mobilized grassroots support culminating in
the formation of the National Welfare Rights Movement (NWRO). The welfare backlash of the late 1960's and
early 1970's coincided with, and contributed to, the demise of the welfare rights movement. [EN76]

Second, the criticism of Sparer's delivery model, as elitist and ignoring the power of the caseload, is
instructive. [FN77] Apart from the dispute over the extent to which Sparer actually discounted the value of
individual casework in neighborhood offices, [FN78] the debate underscores the importance of developing
litigation or legislative strategies that grow out of the contexts in which the rights of potential legal-services
clients are adjudicated. Moreover, Sparer was "one of the few poverty lawyers who understood that a legal
campaign was an organizing tool for a social movement, not the other way around." [EN79] Developing a Civil
Gideon strategy *710 with an eye toward cultivating allies and expanding political support for the goals should
be a component of the planning process. [EN80] Finally, Sparer might have rejected the mission of "access to
justice" if it meant returning to a model of high volume assistance without correlation to the underlying mission
of the alleviation of poverty. [FN81] His positions serve as a reminder that access to justice initiatives must do
more than merely open the door to the courthouse without affecting the outcomes. [EN82] As Sparer wrote over
forty years ago, "[t]he gap between the promise of justice and the practices that the impoverished, the
uneducated and the inarticulate have endured is what cannot be tolerated any longer." [EN83]

V. Starting Points for a Civil Gideon Strategy
Since the success of a renewed Civil Gideon initiative depends more on the dynamics of social change than
the legal arguments framed, those same dynamics suggest a starting point for the context-based approach. In
ABA President Greco's broad statement of the challenge, he referred to "certain serious civil matters, such as



those that threaten the integrity of one's family, shelter or health."” [EN84] Building on President Greco's
challenge, his Task Force on Access to Civil Justice developed an ABA policy Resolution that, in its adopted
version, urges the provision of,

legal counsel as a matter of right at public expense to low income persons in those categories of adversarial
proceedings where basic human needs are at stake, such as those involving shelter, sustenance, safety, health
or child custody, as determined by each jurisdiction. [EN85] =711 The focus on family, housing, and other cases
involving fundamental rights is hardly new, since these are the same areas in which the struggles of the past
forty years have been waged. Family and housing matters appear highest on the list of unmet legal needs.
[FN86] Assistance programs short of full representation are heavily focused on family and housing issues.
[EN87] Enormous numbers of unrepresented litigants appear in courts handling family and housing cases.
[FN88]

It is in these settings that those without counsel forfeit important rights and suffer substantial injustice due
to the absence of counsel. The devastating consequences of the loss of one's child and loss of one's home
underscore the importance of extending the right to appointed counsel to these areas. Many parents would
choose to serve thirty days in prison before giving up custody of their children. Many tenants would similarly
choose a temporary loss of liberty to avoid eviction and homelessness. The loss of custody or housing might be
both more devastating and of greater duration than a thirty-day jail sentence, yet litigants are not entitled to
appointed counsel in custody and housing cases. The right to appointed counsel must more accurately reflect
our societal values, rights and interests.

Despite the importance of custody and housing, however, a strategy targeting all eviction or custody cases
is unlikely to succeed as a first step. The failure of broad-based litigation strategies in these two areas confirms
the dangers of failing to narrow the target. Targeting all custody cases, or all eviction cases, skips crucial steps
in the analysis described above. Those steps involve analyzing the context in which the change is to occur,
identifying the players in the system, recognizing and then trying to change their self-interest, and mobilizing
powerful allies to support the expanded provision of counsel. The analysis will suggest the narrowing of
categories and targeting of subsets of cases as a starting point for achieving a civil right to counsel.

A narrowing of the categories should focus on power imbalances, with one important power imbalance
involving cases that pit an unrepresented party against a represented one. These cases represent the ultimate
breakdown of an adversary system that depends upon a rough equality between the parties in the quest for
justice. Instead of thinking in terms of represented and unrepresented parties, we should consider three
categories: cases in which both sides are represented, cases in which both sides are unrepresented, and cases
in which a represented party is pitted against an unrepresented one. Cases in which both parties are
represented by counsel are not part of the Civil Gideon analysis. Cases in which both sides are without counsel
more easily lend themselves to other options, since courts are more willing to provide significant help if they are
doing so equally to both sides. [FN89]

The third scenario, pitting unrepresented litigants against represented ones, is a promising place to start. It
does not take complicated analysis to demonstrate the *712 fundamental unfairness of this scenario. The focus
on the imbalance in cases between a represented party and an unrepresented one shifts the focus from the
general pro se problem to the fundamental unfairness of cases involving a breakdown of the adversarial system.
Because the third category presents the greatest challenge to the players involved, it has the potential to
provide the greatest embarrassment to the system, thus fueling a context-based strategy. [FN90]

Within the context of custody cases, those pitting unrepresented parties against represented ones are only
one form of power imbalance. A second form of power imbalance is present in cases involving domestic
violence. As with the imbalance of cases pitting unrepresented parties against represented ones, the focus on
cases involving domestic violence has the potential to cause discomfort for those inside the system. The courts
have made important progress over the past decades in handling domestic violence issues. [FN91] The players
within the system remain publicly committed to handling issues of domestic violence effectively and sensitively.
For those not so disposed, the strategies of education and public pressure remain potent. [EN92] Highlighting an
area of domestic violence where the courts do less well-custody cases involving unrepresented litigants and
domestic violence-can provide important impetus for change. Custody cases pitting a represented party against
an unrepresented one, and custody cases involving domestic violence, are cases in which the self-interest of the
players might be reversed.

Under this analysis, custody cases involving these forms of power imbalance are strong starting points for
Civil Gideon strategies. Other factors related to a social change analysis also suggest that custody cases might
be more promising than eviction cases as a starting point. Cases involving a represented party against an
unrepresented one are a smaller percentage of family law cases than eviction cases. [FN93] The resources
required for the resulting right to counsel, and the disturbance to the functioning of the system, will be less.

In terms of mobilizing additional allies, targeting domestic violence cases allows for the collaboration with
existing, well-organized groups, as does a focus on cases with particular disabilities. A subset of custody cases,
rather than eviction cases, also removes one likely source of powerful opposition. In a movement that would
benefit tenants, the real estate industry might be a united and powerful opponent to the push for counsel. The
power dynamics in the custody area are less *713 clear. The "Father's Rights" groups, that might traditionally
resist progress in the area of the courts' handling of domestic violence, custody and child support issues, might
be split on the general question of appointed counsel, since many fathers, as well as mothers, appear without
counsel. [FN94]

In terms of the legal frame, the more widespread recognition of fundamental interests in parents' care,
custody, and control of their children in contrast to the right to housing, further supports this as a starting point.
[EN95] Factors that may indicate different starting points include variations in the structure of particular courts
or the development of a jurisdiction's laws. Given the political nature of the Civil Gideon initiatives, a different
starting point might emerge where support can be mobilized for vulnerable groups of litigants, such as the
elderly or disabled. [FN96]



A strategy must highlight the scenarios in which the absence of counsel most embarrasses those inside the
system. Where victims of domestic violence lose custody to their batterers due to the absence of counsel, the
result is shocking and unfair. It is also an embarrassment to those claiming progress in the legal system's
handling of domestic violence. Focusing on cases that pit an unrepresented party against a represented one
exposes a fundamentally unfair scenario, causing discomfort to those charged with providing justice.

Where the Civil Gideon strategy involves litigation, the data demonstrating harm due to the absence of
counsel is an essential part of the record. As with litigation generally, the admissible evidence that is needed is
driven by the claims, defenses and remedies in the case. [FN97] While the articulated claims will dictate the
facts to be proven, the strongest claims will emerge from the facts. [FN98] In this respect, questions regarding
which Civil Gideon claims are the strongest or which plaintiff profiles are the most compelling need to be
informed by the data or systemic facts that can be proven. [FN99] The available data that prove the requisite
harm will drive the =714 selection of the claims and the framing of the relief; as with other impact litigation, the
ideal plaintiff will be the one whose facts present the articulated features. If the data do not support relief in as
broad a version of a Civil Gideon as proponents desire, the incremental approach urges beginning with the
narrower claim, and building on an initial victory in subsequent efforts.

A great deal of data exists relevant to a Civil Gideon strategy focused on custody cases with power
imbalances. We know that large numbers of litigants in family cases are unrepresented, [FN100] that family law
cases are prevalent in unmet legal needs studies, [FN101] and that unrepresented litigants struggle in cases in
which they face unrepresented litigants. [FN102] One study found that access to legal services is the only
proven way to reduce incidences of domestic violence. [FN103] Another reported that, in seeking protective
orders, applicants with lawyers succeed eighty-three percent of the time, while only thirty-two percent of
applicants without lawyers obtain such orders. [FN104] Custody cases are often prioritized in legal services
offices, presumably due to the impact the assistance of counsel makes in the outcomes, and many assistance
programs short of full representation handle family law cases. [FN105]

Many unanswered questions still remain. Is the absence of counsel equally likely to produce a risk of
erroneous decision [FN106] in all custody cases? Do the data demonstrate a greater risk of an erroneous
decision in cases in which the other side has counsel or where domestic violence is present? If the legal frame is
"suffering substantial hardship,"” instead of a risk of erroneous decision, do the available data prove the claim
and match the requested relief? Where the data show that assistance does make a difference, to what extent is
it representation by counsel, as opposed to some form of assistance, short of full representation, that affects the
outcome? The data are key components of the record that must match the legal frame and the requested relief.

Ironically, data from eviction cases provide a troubling example of cases in which the fundamental
unfairness in the forum extends beyond cases involving a *715 represented party against an unrepresented one.
Over twenty years ago, my study of Boston Housing Court revealed that whether the landlord was represented
had minimal impact on the outcome: unless the tenant was represented by counsel, the landlord invariably won.
[FN107] Barbara Bezdek's study of Maryland's rent court, a forum absent of lawyers for both sides, similarly
showed that the landlords invariably won. [FN108] More recent studies from Chicago (53% of landlords
represented) and Phoenix (87% of landlords represented) reveal the same thing: the landlord usually wins
regardless of representation, and usually does so with shocking speed. [FN109]

The data from housing courts, far from undercutting the need for appointed counsel, prove only that the
imbalance in representation is merely one power imbalance that needs to be addressed. The studies of housing
courts also routinely show that the provision of counsel to the tenant is a crucial factor affecting the outcome of
the case and preventing eviction. [FN110] Whether the landlord is represented or not, the courts operate in a
manner that swiftly serves the landlord's interests. The power imbalance between unrepresented tenants and
landlords, whether represented or not, may be disparate enough to trigger the need for appointed counsel. In
theory, the first step would be a dramatic shift in the courts' operation in all cases. Whether those shifts can
reduce the risk of error in the absence of counsel, remains to be seen, and needs to be assessed by careful
evaluation. Moreover, advocates have labored for years to effectuate change in the routine operation of housing
courts across the country, so we may already have reached the limits of change feasible from this step alone.

There may also be unintended consequences from a strategy premised on the idea that cases involving
lawyers against unrepresented parties are fundamentally unfair. We would need to acknowledge that it is
fundamentally unfair when the unrepresented litigant is a landlord facing a represented tenant or an abuser
facing a represented party who is a victim of domestic violence. It would not follow that the claims for appointed
counsel are equal. The landlord's claim for rent is different from the tenant's claim for shelter. The more evident
the history of domestic violence, the greater the likelihood that the abuser's viable legal claims are related *716
to financial issues, rather than custody, or that the abuser's claim for custody is presumptively weaker on the
merits.

What would not change is our need to acknowledge the unfairness of the scenario of a represented party
against an unrepresented one, regardless of which side has counsel. Any other approach has the strategy, and
its proponents, forfeiting the moral highroad in the claim of fundamental unfairness. Indeed, to grease the
wheel for the strategy, it may even be advisable for advocates of the poor to file motions for appointment of
counsel for the opposing party, again to establish precedent. Even if we do not go that far, a strategy that offers
benefits not simply to the traditional clients of legal services offices, but to some of the traditional adversaries
as well may provide a measure of political cover in the face of predictable opposition and backlash. In terms of
numbers and percentages, far more of the traditional beneficiaries of representation for the poor will receive
counsel than traditional opponents.

Ultimately, these points are simply details of the strategic decisions, as are the subject areas, courts or
agencies and legal claims that are most fertile as a starting point. [FN111] Yet, even suggesting that we may
need to start narrowly and work toward a broader end is controversial. Any attempt to draw lines will be
imperfect, and open to criticism. [FN112] That the proposed solution is not a perfect fit does undercut the
strength of the approach, absent a more compelling one.



We do not yield the claim for a broader Civil Gideon by starting with a carefully targeted, context-based
strategy. Available data might support a clearer case for expanded counsel in one context, while illuminating the
need for better data elsewhere. The subsequent accumulation of data might later reveal a powerful case for
change in additional contexts. The constitutions and statutes of some states might afford a broader array of
fundamental rights than are recognized in other states. The rights that might require appointed counsel to
prevent substantial injustice will necessarily evolve as our standards of fairness and decency evolve. A success
in one context can provide an impetus for expansion elsewhere. A narrower victory might yield broader relief
where the broader relief is more financially and administratively feasible.

Once the balance is tipped, and a civil right to counsel is obtained in a particular context, it must not be
implemented on a case-by-case basis if it is to be meaningful. Lassiter's approach has proven to be flawed. A
system that requires a litigant, appearing without counsel, to prove that he or she will suffer a substantial
hardship due to the absence of counsel necessarily requires a vulnerable and often powerless litigant to prevail
under the very circumstances in which defeat is likely. Rather, implementing a set of presumptions, as Justice
Earl Johnson has suggested, is a crucial middle ground between appointing counsel in every civil case for both
sides, and requiring a litigant to prove in each case that counsel is necessary:

=717 The overarching test? . . . [A]ll disputants are entitled to effective access to the court or other
dispute-resolving forum. The presumption? Virtually the opposite of the presumption the U.S. Supreme Court
majority announced in Lassiter: a presumption that effective access requires the government to supply free
representation by a lawyer, or a non-lawyer representative where sufficient, to those who are unable to afford
their own representation. [FN113]

This presumption may only be overcome where a court can legitimately certify that a
particular forum deciding the dispute can and does provide a fair and equal opportunity
for justice to those who lack representation. [FN114] Once particular subcategories of
cases are identified as needing counsel, and because of the impact of the presumptions
urged by Judge Johnson, appointment of counsel should follow for cases fitting in the
subcategories, without further individualized assessment. [FN115]

Conclusion

The targeted, context-based approach urged here does not insist that we start with certain contexts or that
we frame arguments in a particular way. It may or may not prove to be most effective to begin with contested
custody disputes involving power imbalances. That is a dispute over the details of the strategy. Regardless of
the particular starting points we choose, it is hard to imagine a successful strategy that ignores the context in
which the Civil Gideon is to be created. It is hard to imagine a successful strategy that fails to recognize the
self-interest of the players. Every step proposed will meet with resistance, confirming the need to craft
strategies to fit particular contexts, each having a power dynamic of its own. The strategy must also mobilize
allies to insure that the self-interest of those with power supports the Civil Gideon initiatives.

The process of narrowing the framing of the right, at least initially, and collecting data to demonstrate the
risk of error in those cases, will strengthen the Civil Gideon efforts both inside and outside the litigation.
[EN116] Proponents of change working inside the courts will benefit from the accumulation of the data. The data
also can be used to pressure and embarrass those within the system who are wedded to the status quo. Inside
the litigation, the data not only help prove a crucial prong of any likely claim, but they mobilize potential allies
who might support the claim, =718 if only because the right to counsel claim has become the least intrusive and
most fiscally responsible way to solve a problem that will not go away.

How soon the next case might succeed in winning a right to counsel will depend on how successful the
movement has become in aligning the self-interest of the players within the system with the advent of such a
right. The more the evidence, both in the litigation record and in the court of public opinion, reveals that the
players within the court system are unable or unwilling to prevent unrepresented litigants from suffering
substantial injustice due to the absence of counsel, the greater the chance that a consensus will emerge that
appointment of counsel is the best solution for all the players in the system. That evidence will expose the
fundamental unfairness, in terms of outcomes, where cases involve these power imbalances. The details will
vary based on the context, but the goal in terms of power dynamics is to achieve the equivalent of the support
of the state attorneys general that advocates obtained in Clarence Gideon's case.

[FNal]. Professor of Law and Director of Clinical Programs, New England School of Law
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