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L SUMMARY OF THE ARGUMENT

The unanimous three-judge Court of Appeals panel correctly decided
that due process requires appointment of counsel for children in truancy
proceedings. Amici TeamChild, Committee for Indigent Representation
and Civil Legal Equality (CIRCLE), and the Children and Family Justice
Center (CFJC) agree with E.S., and other amici that the Court of Appeals
decision should be affirmed. In this brief, TeamChild, CIRCLE, and
CFJC write to emphasize the ways in which a child’s right to education is
at stake in truancy proceedings, and to argue that children without counsel
in truancy proceedings are denied a meaningful opportunity to be heard.
Although this brief focuses on a child’s educational interests in a truancy
proceeding, Amici agree that the liberty and privacy interests at stake in
truancy proceedings provide additional bases for appointing counsel in
state-initiated adversarial proceedings against a child. When considered
together, these three interests compound to make the basis for a right to
appointed counsel even stronger.

II. IDENTITY AND INTEREST OF AMICI

The identity and interest of Amici in the current matter is set forth in

Amici’s Motion for Leave to File Amici Curiae Brief.
III. STATEMENT OF THE CASE

Amici adopt E.S.’s and the ACLU’s statements of the case.



IV. ARGUMENT

A. A CHILD NEEDS COUNSEL IN TRUANCY PROCEEDINGS
TO PROTECT HER RIGHT TO AN EDUCATION.

A child’s right to public education may be the most important right she
holds. This right is at stake in multiple ways in a truancy proceeding.

1. Education is Both a Critically Important Interest and a
Paramount Constitutional Right for Children in Washington.

The U.S. Supreme Court explained in Brown v. Board of Education,
“[1]n these days, it is doubtful that any child may reasonably be expected
to succeed in life if he is denied the opportunity of an education.” 347 U.S.
483, 493, 74 S.Ct. 686, 98 L.Ed. 873 (1954). There is no question that a
child’s right to an education is a critically important interest. ! Even short-
term disruptions to a child’s education trigger the demands of due process
under the federal constitution. See Goss v. Lopez, 419 U.S. 565, 95 S.Ct.
729, 42 L.Ed. 2d 725 (1975) (children have a right to due process, even in
the context of a suspension for a single day).

In Washington, a child’s right to an education is a paramount
constitutional right. See Const. Art. IX, §1; see also Seattle School
District v. State, 90 Wn.2d 476, 501, fn. 13, 585 P.2d 71 (1978)(“all

resident children have an absolute right to an education, and that right is

! Under the federal procedural due process standard, the first factor courts consider when
evaluating whether a particular procedural safeguard is constitutionally required is the
interest at stake. See Mathews v. Eldridge, 424 U.S. 319, 335, 96 S.Ct. 729, 47 L.Ed.2d
18 (1976).



constitutionally paramount™). This Court has held previously that when a
fundamental constitutional right is threatened by state action, a right to
counsel exists. See In re Luscier, 84 Wn.2d 135, 524 P.2d 906 (1974); In
re Myricks, 85 Wn.2d 252, 255, 533 P.2d 841 (1975).

2. The Court of Appeals Correctly Decided that a Child’s Right
to Education is at Stake in Truancy Proceedings.

The District argues that the only interest implicated in this matter
is E.S.’s “desire not to ... attend school.” Petitioner’s Supplemental Brief,
at 15. This position reflects a fundamental misunderstanding of the
interests at stake in a truancy hearing.

a. Children face immediate, potentially harmful
changes to their educational programs in
truancy fact-findings.

Courts have the authority to change a child’s school placement or
order enrollment in an alternative school after a truancy fact finding.
RCW 28A.225.090(1)(b),(c). As the Court of Appeals recognized, “a
misguided decision could disrupt the child’s education by introducing or
exacerbating stigma, uncertainty, and instability, or by placing the child
where needed services are not available.” Bellevue Sch. Dist. v. E.S., 148
Wn. App. 205, 216, 199 P.3d 1010 (2009).

In TeamChild’s experience advocating for youth, such transfers

can, indeed, make matters worse for students. TeamChild attorneys have



represented students who, before they obtained counsel, were ordered to
attend an alternative school, only to find out that the alternative school had
a waiting list and the child would not start for months; or that classes were
for only a few hours each week; or where the alternative school was for
students with discipline issues, stigmatizing and further alienating the
child with attendance problems.2

A change in school placement by a well-meaning juvenile court
judge can also jeopardize other important state and federal education
rights. Under the Individuals with Disabilities Education Improvement
Act (IDEIA), placement decisions concerning students with learning,
mental health, and other disabilities’ may be made only by a
multidisciplinary team that includes the child’s parents, education experts,
and other school staff knowledgeable about both the child and available

appropriate community resources. See 20 U.S.C. §1414. Homeless

2 Placement in an inappropriate alternative school environment may not only be
stigmatizing and alienating, it may also be unsafe. Alternative schools for children with
truancy and discipline problems have come under fire for having low academic standards
and poor school climates. A recent independent review of a Seattle alternative school
reported “the school climate is not physically or emotionally healthy for students.”
Jessica Blanchard, Report Cites Major Problems at Marshall, SEATTLE POST-
INTELLIGENCER, B2, April 4, 2007.

3 Learning problems and disabilities are common among children with attendance
problems. See Tonisha Jones, Truancy: Review of Research Literature on School
Avoidance Behavior and Promising Educational Reengagement Programs, Models for
Change, (2009) at 15; see infra Section B.1.



children, who are particularly at risk for truancy,* have important
educational rights regarding placement under the McKinney Act. See 42
U.S.C. §11431 et seq. Students who are English language learners have
rights regarding bilingual education. See RCW 28A.180.010 et seq. But
because the child is likely not aware of these rights, and has no counsel to
assert them, there is a significant risk that a child’s educational rights will
be unintentionally impeded by a truancy court order changing her
placement.

The District argues that being ordered to change school programs
is not important enough to merit counsel because students are not entitled
to counsel in school disciplinary hearings. See Petitioner’s Supplemental
Brief at 18-19. This argument fails for two reasons. First, school
discipline proceedings are informal administrative proceedings, not
adversarial judicial proceedings in Superior Court. See WAC 392-400.°
Truancy proceedings take place not in a school district office, but rather
“in the strange and awesome setting of the juvenile court.” Myricks, 85
Wn.2d at 254. Second, the U.S. Supreme Court has never addressed the

question of whether appointed counsel is required in the context of long-

4 See Lynda Richardson, Walls of Shame Keep Homeless from School, NEW YORK TIMES,
January 2, 1992.

5 In spite of the informal nature of school discipline hearings, students have a complex
array of rights against school discipline, including notably, the right to be represented by
counsel. See e.g. WAC 392-400-270(1)(b).



term suspension or expulsion. Goss v. Lopez considered only the
minimum procedures required in short-term suspensions; the Court
specifically noted that longer term suspensions would require more
significant procedural protections. See Goss, 419 U.S. at 584.

b. Failing to address the underlying causes of a
child’s truancy impairs the child’s right to
education.

The underlying reasons for a child’s truancy are often numerous
and complex. Domestic violence, poverty, substance abuse, and mental
health issues are all correlates of truancy.® However, school climate
issues, teacher attitudes and the way schools provide educational services
are also important factors.” A recent study in Seattle noted that the main
problem identified by parents and students in a truancy program was that
“school isn’t working for them” and that “kids feel marginalized.”8
According to the evaluation, simply telling kids to “buck up and go back

to class” is not a solution when kids need more help to reengage with

school.” Research indicates that the most effective way to address truancy

¢ Tonisha Jones, supra note 3, at 4.

7 See Myriam Baker et al., Truancy Reduction: Keeping Kids in School, OJJDP Bulletin,
September 2001, available at http://www.ncjrs.gov/pdffiles1/0jjdp/188947.pdf.

8 See The Story Behind the Numbers: A Qualitative Evaluation of the Seattle WA
Truancy Reduction Demonstration Program, National Center for School Engagement
(2007), available at
http://www.schoolengagement.org/TruancypreventionRegistry/ Admin/Resources/Resour
ces/TheStoryBehindtheNumbersAQualitativeStudyoftheSeattleW ATruancyReductionDe
monstrationProgram.pdf.

® See id.




is by addressing these underlying factors, rather than simply referring the
child to court.'

Recognizing the importance of intervention, Washington law
requires school districts to meet with students and parents, analyze the
causes of the nonattendance, and then take steps to eliminate or reduce the
child’s absences prior to filing a truancy petition. See RCW
28A.225.020."" Without counsel, however, these critical services are
rarely addressed prior to a truancy finding.'? Districts, and even courts,
often misunderstand the obligation to provide interventions prior to filing

a truancy petition. In TeamChild’s experience, many districts believe they

19 Research on truancy prevention across the country supports the idea that school based
intervention programs are the key to reducing truancy. See e.g. Joyce Epstein and Steve
Shelden, Present and Accounted For: Improving Student Attendance through Family and
Community Involvement, Journal of Educational Research (2002); Tonisha Jones, supra
note 3, at 9.
' The statute provides a nonexhaustive list of possible interventions including:

adjusting the child’s school program or school or course assignment,

providing more individualized or remedial instruction, providing

appropriate vocational courses or work experience, referring the child

to a community truancy board, if available, requiring the child to attend

an alternative school or program, or assisting the parent or child to

obtain supplementary services that might eliminate or ameliorate the

cause or causes for the absence from school.
RCW § 28A.225.020(1)c).
12 The lack of interventions for E.S. is a good example of this problem. In a list of 23
possible interventions in E.S.’s truancy petition, only one box was checked (tutoring) and
availability of even that intervention was disputed. C.P. 2. The District also asked for
permission to bypass a key intervention- the community truancy board. C.P. 13. This is
not unusual. In a recent study, only 29% of districts had intervention programs targeting
students at risk for truancy. See Tali Klima et al, Truancy and Dropout Programs:
Interventions by Washington School Districts and Community Collaborations,
Washington State Institute for Public Policy, (2009). Schools acknowledge that students
who have missed a significant amount of school are often unsupported at school, and
parents are often uninformed about the problems. See id.



must file a petition upon a certain number of missed school days, even if
no meaningful interventions have been tried first. Or, districts argue the
statutorily-required letters providing notice of the child’s absences and
meetings with the family constitute the interventions, in spite of clear
statutory language to the contrary."

Furthermore, children and parents are generally unaware of the
school’s requirement to undertake pre-filing interventions, or of the
relevance of other state and federal educational rights. See Bellevue
School Dist. v. E.S., 148 Wn. App. 205, 217, 199 P.3d 1010 (2009).
School notices, like the notices sent to E.S. in this case, do not mention the
student’s rights or the district’s obligations. C.P. 9-12. Moreover, courts
are denied the opportunity to enforce the pre-filing requirements because
many children, like E.S., sign agreed orders and unknowingly waive their
right to a hearing where the district’s efforts, and the child’s needs, would
be at issue.'* Even if judges meet the children in court and make an

inquiry of district officials, they are rarely able to fully investigate whether

13 Under Washington law, the obligation to have meetings with the family and send
letters notifying parents of absences is separate from a district’s obligation to take steps to
eliminate or reduce the truant behavior. Compare RCW § 28A.225.020(1)(a-b) with id.
at (¢).

14 A recent study indicated that as few as 41% of children with truancy petitions ever
appear in court because agreed orders are signed. See Marna Miller et al, Washington
Truancy Laws in the Juvenile Courts: Wide Variation in Implementation and Costs,
Washington State Institute for Public Policy (2009) at 2.
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