
 

 
 

 
October 2008 

 

In This Issue 

Thinking Strategically 

Alaska Litigation 

Alaska Bar Resolution 

New Legislation in Ala. & La.  

Boston Bar Report 

California Model Statute Task 
Force 

Don't Forget to Check the 
Website 

 

Quick Links... 

Our Website 
Litigation 
Legislation 

 

 

  

Welcome to the inaugural issue of Civil Right to Counsel Update, a new 
quarterly newsletter that will keep you apprised of the latest 
developments in efforts to achieve recognition of a civil right to 
counsel. The Update will be distributed to members of the National 
Coalition for a Civil Right to Counsel and other interested advocates. 
Please feel free to forward this newsletter to other interested 
colleagues. 
 
We hope you find Civil Right to Counsel Update informative! If you have 
any questions or for further information, please contact Marcia Henry. 

  

 
 

 

On Your Mark, Get Set .... 

Thinking about launching a civil right to counsel effort in your state? In 
the last couple of years we've seen an exciting whirlwind of right-to-
counsel activity. The ABA's 2006 Resolution calling for such a right in 
civil adversarial matters involving basic human needs, it seems, has 
everyone talking. In working toward our common goal, let's be sure 
we're working SMART! A successful effort to advance any civil right to 
counsel requires careful thought, planning, research, investigation, and 
collaboration.   
  
First, let's agree that we need to grow new rights to counsel in civil 
cases in the states before we'd ever think of asking the U.S. Supreme 
Court to reevaluate Lassiter. And don't go it alone.  Assemble a team to 
help evaluate your chances and devise your strategy. That team must 
include, if not be led by, civil legal services and other access to justice 
leaders in your community. Regardless of your approach--legislation, 
litigation, public education, a combination, or something completely 
new--the team will need to investigate and weigh a pretty complex list 
of considerations, including existing law and state constitutional 
jurisprudence, composition and sensibilities of the three branches of 
your state government, budget climate generally and for civil legal 
services and indigent defense, just to name a few.   
  
But there's good news--the National Coalition for a Civil Right to Counsel 
is here to help!  We've been collecting the information referenced 
above.  We already have constitutional research memos prepared or in 
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the works, as well as detailed information about the political landscape, 
for many states. In gathering that information, perhaps we've already 
talked with you or others in your state.  We also have staff ready to sit 
down with you and help put together your team.  We have access to 
leaders in other states and can help you tap their experience. So, don't 
hesitate, call on us.  Let us know what's happening in your state.  Take 
advantage of the tools and assistance we can offer you.  "Operators are 
standing by": Contact Sharon Rubinstein at 410,625.9409. 

ABA Seeks to File Amicus Brief in Alaska Civil Right to 
Counsel Case 

 
In October, the American Bar Association will seek 
permission to appear as amicus curiae in an Alaska 
Supreme Court case that could significantly advance 
the national effort to establish a civil right to counsel. 
It is unusual for the ABA to file an amicus brief in a 

state supreme court, and its action in this case shows the association's 
willingness to continue to advocate for a right to counsel in high-stakes 
civil matters. The ABA's Standing Committee on Legal Aid and Indigent 
Defendants (SCLAID) asked it to authorize the filing of an amicus brief. 
 
The case is Office of Public Advocacy v. Alaska Court System, Randall 
Guy Gordanier; the issue before the court is whether Alaska's 
constitution requires the appointment of publicly funded counsel for an 
indigent parent in adversarial child custody proceedings where the 
opposing party has private counsel. Under Alaska law, there is already a 
right to counsel in custody cases where one party is indigent and a 
public agency represents the other. The trial court relied on the due 
process and equal protection clauses of the state constitution in 
entering an order appointing counsel. 
 
For more information, please contact Shubhangi Deoras, Consultant to 
ABA SCLAID on Civil Right to Counsel Activities. 

Alaska Bar Latest to Endorse Civil Right to Counsel  

In September, the Alaska Bar Association's Board of Governors voted in 
favor of a civil right to counsel resolution that tracks the language of 
the 2006 ABA resolution, urging the state to "provide legal counsel as a 
matter of right to low income persons in those categories of adversarial 
proceedings where basic human needs are at stake...." The association 
framed its support for the resolution in the context of its commitment 
to access to justice for underserved populations. 

 

Alabama, Louisiana Adopt Statutory Rights to Counsel in 
Private Termination of Parental Rights Cases 

In recent months the legislatures in both Alabama and Louisiana passed, 
and their governors signed into law, expansions of the right to counsel 
in termination of parental rights proceedings. Both states previously 
recognized a right to counsel at public expense when the state sought 
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to terminate parental rights. The recent statutes expand the right to 
circumstances where one parent (or other family member) seeks 
termination of the parental rights of the other, often to make way for 
step-parent adoption, and the party threatened with loss of parental 
rights cannot afford an attorney. 
 
The Louisiana statute is 2008 La. Acts 778, to be codified at La. Child. 
Code art. 1245 and 1245.1; it was signed by Gov. Bobby Jindal in July. It 
provides for counsel for children as well as indigent parents and 
requires "clear and convincing evidence" of the factors justifying 
termination of parental rights.  
 
The Alabama statute is 2008 Ala. Acts 277, Ala. Acts 2008, to be 
codified at Ala. Code § 12-15-305; it was signed by Gov. Bob Riley on 
May 19. The statute codifies a 1996 decision of the Alabama Court of 
Civil Appeals, K.P.B. v. D.C.A., 685 So.2d 750, which found a due 
process right to appointed counsel in non-dependency termination of 
parental rights proceedings. 

Boston Bar Report Advocates Expanded Civil Right to 
Counsel in Massachusetts 

In September, the Boston Bar Association's Civil Right to Counsel Task 
Force, in a report entitled Gideon's New Trumpet: Expanding the Civil 
Right to Counsel in Massachusetts, called for pilot projects to make 
counsel available to low-income clients in several categories of cases. 
The task force was appointed last year by BBA president Anthony 
Doniger, who noted his belief that "we are now beyond the point of 
debating whether the civil right to counsel concept is a good idea." 
  
The report documents the Task Force's extensive research and explains 
how it identified the legal needs that require the most immediate 
attention. It recommends nine three-year pilot projects in housing, 
family, immigration, and juvenile law that could be implemented for a 
total of approximately $9 million. In many instances, provision of 
counsel would yield direct financial savings, while providing counsel in 
other areas likely would mean a net financial cost but with broader 
benefits. 
  
The Task Force intends its recommendations to be a starting point for 
expanding the civil right to counsel. The next challenge, to which the 
Task Force's Funding Committee is now turning its attention, will be to 
identify potential funding sources for the pilot projects and research 
methodology to assess the social and economic benefits of counsel. For 
more information contact Task Force Vice-Chair Jayne Tyrrell. 

New Life for California Model Statute Task Force 

California's Access to Justice Commission authorized the reconstitution 
of a new right to counsel committee, which previously drafted both a 
comprehensive and a targeted model statute granting the right to 
counsel in civil cases. The new task force will consider avenues and 
strategies for increasing access to counsel. 
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Advocates hope that the pilot right to counsel project proposed by 
Governor Schwarzenegger in his 2007 budget will be revived in a future, 
less deficit-driven budget year. The proposal, put forth by the governor 
and endorsed by Chief Justice Ronald George, would have established a 
project in three counties to provide counsel to indigent civil litigants in 
certain targeted subject areas and evaluated the impact of counsel in 
case outcomes, litigant perceptions, and court process. 
 
The Access to Justice Commission celebrated its 10th anniversary in 
April 2008, and right to counsel issues were featured prominently on the 
agenda. In a panel and workshop, advocates, judges, and court 
personnel discussed the overlapping issues of how to ensure justice for 
people representing themselves, how to increase the availability of 
counsel, and how to build on the commission's decade of success. 

Don't Forget to Check the Website!  

Want to know the latest developments in 
advocacy for a civil right to counsel? Check 
out the website of the National Coalition for 
a Civil Right to Counsel at 
www.civilrighttocounsel.org. 
 
Besides newsletter archives, you'll find news; 

litigation developments and links to pleadings and briefs in important 
cases; legislative developments, including a model statute; resources, 
including links to the entire July-August 2006 special issue of 
Clearinghouse Review: A Right to a Lawyer? Momentum Grows; 
information about bar association involvement in the pursuit of a civil 
right to counsel; and much more. You can also email a request for 
information about being involved with the National Coalition for a Civil 
Right to Counsel. 
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